IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

UNI TED STATES OF AMERI CA, )
Plaintiff, 3 CVIL ACTTON NO.
V. g Filed: June 25, 1996
AMERI CAN NATI ONAL CAN CO. g
and g
KMK MASCHI NEN AG g
Def endant s. i

COVPETI Tl VE | MPACT STATEMENT

Pursuant to Section 2(b) of the Antitrust Procedures and
Penalties Act (15 U S.C. 8§ 16(b), the United States of Anmerica
hereby files this Conpetitive Inpact Statement relating to the
proposed Final Judgnent subnmitted for entry in this civi
antitrust action against American National Can Co. ("ANC') and
KMK Maschi nen AG (" KMK").

I .
NATURE AND PURPOSE OF THE PROCEEDI NG

The governnent filed this civil antitrust suit on June 25,
1996, alleging that defendants violated Section 1 of the Sherman
Act by engaging in a conbination and conspiracy that unreasonably
restrains interstate trade and commerce in the manufacture of
| am nat ed tubes and | am nat ed tube-nmaki ng equi pnent, and in the
Iicense and transfer of related | am nated tube-naking technol ogy.

The Conpl aint alleges that this conbi nati on and conspiracy



consi sted of a series of continuing agreenents between

def endants, the purpose and effect of which was to elimnate
conpetition between themin the North Anmerican markets for

| am nat ed tubes and | am nated tube-nmaki ng equi pnrent and

technol ogy. Specifically, KW agreed to sell its |am nated tube-
maki ng equi prent and license its related technol ogy excl usively
to ANC, and ANC purchased KMK's U. S. | am nated tube-nmaki ng
facility. These agreenents harned conpetition in several ways:

(a) They elimnated KMK as a conpetitor in the |am nated
tubes market, thereby reducing conpetition anong tube
manufacturers in the United States;

(b) They precluded KMK fromselling |Iam nated tube-nmaki ng
equi pnent or fromlicensing | am nated tube-naking technology to
persons ot her than ANC for 15 years, and gave ANC effective
control over KWK's existing |am nated tube-nmaking equi pnent in
North Anerica, thereby reducing conpetition anong equi pnent
manufacturers in the United States; and

(c) They gave ANC effective control over KM s | am nated
t ube- maki ng technology in North Anerica, thereby reducing
conpetition generally in the United States | am nated tube,
| am nat ed tube-maki ng equi pnent, and rel ated technol ogy markets.

The conpl ai nt seeks: (1) a declaration that these agreenents
violate Section 1 of the Sherman Act; and (2) an injunction
preventing defendants from enforcing, naintaining, or renew ng
any such agreenment or entering into or engaging in any other

agreenment having a simlar purpose or effect.



The United States and the defendants have stipulated that the
Court may enter the proposed Final Judgnent at any tinme after
conpliance wth the Antitrust Procedures and Penalties Act, 15
US. C 8 16(b)-(h). Under the provisions of Section 2(e) of the
Antitrust Procedures and Penalties Act, 15 U.S.C. 8§ 16(e), the
proposed Final Judgnent may not be entered unless the Court finds
that its entry is in the public interest.

.

THE PRACTI CES AND EVENTS G VI NG RI SE
TO THE ALLEGED SHERVAN ACT VI OLATI ONS

A. The Markets Invol ved

1. Lam nat ed Tubes

Lam nat ed tubes are col |l apsi bl e tubul ar contai ners of
mul tiple, lamnated plastic |layers used to package virtually al
t oot hpaste and many pharmaceutical products sold in the United
States. These tubes preserve the product within a flexible tube
wi thout permtting air or noisture to enter the tube. Oher
packaging materials either cost nore than or |ack the barrier
characteristics of |amnated tubes. Thus, there are no viable
econom ¢ substitutes for |am nated tubes. Annual retail sales of
such tubes in North Anerica are about $110 million, or 1.1
billion tubes, of which approxinmately 800 mllion are sold to
t oot hpaste manufacturers; approximtely 300 mllion are sold to
pharmaceuti cal manufacturers and ot hers.

The market for |lam nated tubes is highly concentrated. Three

conpani es manuf acture over 95% of such tubes sold in the United
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St at es. ANC is the largest conpetitor with total sales
conprising over 60% of the United States toothpaste tube market.
There are only two other conpetitors in the United States that
have 5% or nore of the |am nated tubes market. It is not
economcally feasible to ship |lam nated tubes into North Anmerica.
Successful new entry into, or expansion within, the | am nated
tube market is difficult. To be successful, a new entrant nust
acqui re expensive | am nated tube-nmaki ng equi pnent and essenti al,
rel ated patented and unpatented | am nated tube-naki ng technol ogy.
The up-front investnent in plant, machinery, research,
technol ogy, and sales is substantial relative to the profit
opportunity available in a coomodity market |ike this one.

2. Lanm nat ed Tube- Maki ng Equi pnent

Lam nat ed tube-maki ng equi pnment consists of nmachinery used to
manuf acture | am nated tubes. This equi pnment cannot efficiently
be used for any other purpose, nor can other machines easily or
efficiently be converted or adapted to make | am nated tubes.
Thus, there are no viable econom c substitutes for this
equi pnment .

The market for |am nated tube-nmaki ng equi pnment is highly
concentrated. Besides KMK, only two conpani es worl dw de
currently manufacture such equi pnent.

KWK is, therefore, one of only a very fewfirnms in the world
t hat can provide | am nated tube-nmaki ng equi pnment for sale in the
United States. KM has sold such equi pnment worldwi de, and its

equi pnent enjoys a good reputation in the industry. KM has



nunmerous patents in countries around the world, including the
United States.

Successful new entry into, or expansion wthin, the market
for | am nated tube-nmaking equipnent is difficult. To be
successful, a new entrant nust acquire or devel op essenti al
pat ented and unpatented | am nated tube-nmaki ng technol ogy. Such
technol ogy is expensive to acquire or develop relative to the
sal es opportunity for the equi pnent.

3. Lam nat ed Tube- Maki ng Technol ogy

The use of both patented and unpatented tube-nmaking
technology is essential to the profitable manufacture of
| am nated tubes and | am nated tube-nmaki ng equi prent. There are
only a few conpeting fornms of such technol ogy today, and KM,
ANC, and an affiliate of ANC s parent hold the rights to three of
the four |eading types of the technol ogy worl dw de.

Devel opnent of new conpetitive technol ogy would require
substantial investnment with highly uncertain returns. New entry
into the | am nated tube-naki ng technol ogy mar ket cannot
reasonably be expected in the foreseeable future.

B. 11l eqgal Agreenents

In 1987, before entering into the agreenents di scussed bel ow,
both ANC and KMK were vertically integrated conpani es that owned
rights to | am nated tube-naking technol ogy, manufactured
| am nat ed tube-mnmaki ng equi pnent for use in the United States, and

manuf actured and sold | am nated tubes in the United States.



In late 1987, KMK and ANC entered into several agreenents,

t he purpose and effect of which was to elimnate conpetition
between themin the North Anmerican | am nated tube and tube-mnmaking
equi pnrent mar ket s.

Pursuant to one of these agreenents ANC purchased Sw sspack
Corporation, KMK's U. S. affiliate, for just under $15 nillion,
al t hough the | am nated tube-nmaki ng equi pnment covered by the
transaction was valued at less than $5 mllion. As a result of
its selling Swi sspack to ANC, KW exited the North Anerican
| am nat ed tube market.

On the same day ANC acquired Swi sspack, ANC and KWK entered
into a License and Technol ogy Assistance Agreenent ("LTAA").
Pursuant to that agreement, KMK gave ANC an exclusive license to
use KMK s | am nated tube-nmaki ng technol ogy, and an excl usive
right to buy its tube-nmaking equipnent, in North Anmerica
("exclusivity provision"). 1In exchange, ANC agreed to |icense
any | am nated tube-nmaki ng technol ogy and buy all |am nated tube-
maki ng equi pment for use in North America only from KMK, and not
to acquire or use any third party's |am nated tube-nmaki ng
equi pnent or technology there. At or about the tine of these
agreenents, ANC discontinued the manufacture of |am nated tube-
maki ng equi pment. By precluding KMK from selling | am nated tube-
maki ng equi prent or |icensing | am nated tube-making technology to
others in North America, these agreenents reduced conpetition in
the North American | am nated tube, |am nated tube-nmaking

equi pnrent, and | am nated tube-maki ng technol ogy markets.
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Several years after entering into these agreenents, ANC was
acqui red by Pechiney SA, a French conpany, one of whose existing
subsi di aries, Cotuplas SA, manufactures |am nated tube-nmaking
equi pnrent. Since being acquired by Pechiney SA, ANC has obtai ned
substantially all its |am nated tube-maki ng equi prent fromthe
Pechi ney SA subsidiary. Until very recently, however, ANC has
enforced the exclusivity provisions of the LTAA agai nst KM,
preventing KMK, its equipnent, and its technol ogy from conpeting
with ANC in North America. KM brought these agreenents to the
attention of the United States and cooperated in its
investigation; after learning that the United States had
commenced its investigation into these agreenents, ANC agreed
with KMK not to interfere with KMK's right to sell its |am nated
t ube- maki ng equi pnent or to license its tube-making technology in
North Aneri ca.

[T

EXPLANATI ON OF THE PROPOSED FI NAL JUDGVENT
AND | TS ANTI CI PATED EFFECT ON COMPETI Tl ON

A Terns

The proposed Fi nal Judgnment provides for injunctive relief
that is intended to elimnate any residual anticonpetitive
effects of the restrictive agreenents and ot her conduct
chal I enged by the Conplaint, and to prevent defendants from
entering into simliar agreenments that would have the sane
effect. Section IV.A of the Final Judgnent would term nate the
defendants' 1987 LTAA and its exclusivity provisions, thus
freeing KMK to sell or license its own | am nated tube-nmaking
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equi pnent and technol ogy to anyone in North Anerica. Section

| V. B woul d bar defendants from coll ecting any paynent from each
ot her pursuant to the LTAA for the manufacture, sale, license, or
use in North Anerica of |am nated tube-nmaki ng equi pnment or

t echnol ogy.

Section IV.C of the Judgnent woul d enjoin each defendant from
entering certain agreenents that restrict the right of any party
(i) to use, license, or transfer in North America |am nated
pl astic tube-maki ng technol ogy that the party owns or has the
right to use at the time of the agreenent, or (ii) to manufacture
or sell lamnated plastic tubes or tube-nmaking equipnent in North
Anerica, where such agreenents |ikely would | essen conpetition
anong the parties. Such agreenents would be barred if (i) at the
time of the agreenent both parties conpete directly agai nst each
other in any of the three vertically related | am nated pl astic
tube markets -- i.e., technol ogy, equipnent, or tubes, and (ii)
the restraint involved applies to that conmon market.

For exanple, Section IV.C would prohibit either defendant
fromentering into an agreenent with a tube-nmaki ng equi pment
manuf acturer that restricted any party from manufacturing or
sel ling tube-nmaki ng equi pmrent in North America because both
parties to such an agreenment woul d be conpetitors in the tube-
maki ng equi pment market. Section |V.C would not bar agreenents
that are essentially vertical in nature. For exanple, KWK and a
conpany that does not manufacture tube-maki ng equi pnment could
enter into an agreenent with KMK granting that conmpany an

exclusive right to use KMK' s equi pnent in North Anmerica.
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Finally, Section IV.C wuld require that defendants give the
Department of Justice notice of, and provide certain discovery
rights concerning, any acquisition of a |lam nated plastic tube
conpetitor that included an agreenent not to conpete. This
notification will enable the Departnment to investigate and
prevent any anticonpetitive acquisition, including any
transaction that does not require notification under the Hart-
Scott-Rodi no Act, before it takes place, and thus woul d prevent
these parties fromengaging in anticonpetitive non-reportable
transfers such as their 1987 transacti on.

B. Effect on Conpetition

The proposed Final Judgnment will ensure that KMK will be able
to conpete in all three North American | am nated pl astic tube
markets. KMK will be able to sell lamnated plastic tubes, sel
or | ease tube-nmaking equi pnment, and license or transfer |am nate
tube technol ogy. Existing tube manufacturers will benefit from
i ncreased conpetition in the sale of |am nate tube-naking
equi pnent and technol ogy. New entrants into the North Anerican
| am nat ed tube market now wi ||l have access to the requisite
equi pnent and technol ogy, which may | ead to greater conpetition
in the manufacture and sal e of |am nated tubes.

To preserve incentives to enter for those firnms who may be
reluctant to make the requisite investnent w thout exclusive
rights to technol ogy or equi pnent, the injunction agai nst
exclusive |licenses or otherwi se restrictive agreenents woul d

apply only to those with persons al ready conpeting in the sane



| evel of the | am nated tube market (technol ogy, equipnent, or
tubes) as the defendant.

Simlarly, to preserve inportant incentives to innovate,
especially where a defendant is likely to be the primary source
of the investnent, the injunction would not bar that defendant
fromacquiring exclusive rights in | am nated tube-naking
technol ogy or equi pnent that is devel oped or marketed jointly
W th customers or suppliers, provided they are not al so
conpetitors in the sane market |evel as that defendant.

The injunctive provisions al so woul d exenpt restrictions on
sale to third parties of equi pnent made for a particul ar custoner
i ncorporating that customer's own technol ogy.

Finally, prior notice to the Departnment of any acquisition by
a defendant of a |lam nated tube conpetitor inmposing non-conpete
obl i gati ons woul d ensure that the Departnment has an opportunity
to get discovery and chall enge any such arrangenent deened
anticonpetitive.

I V.
REVMEDI ES AVAI LABLE TO PRI VATE LI TI GANTS

Section 4 of the Cayton Act, 15 U.S.C. 8§ 15, provides that
any person who has been injured as a result of conduct prohibited
by the antitrust laws may bring suit in federal court to recover
three tines the damages suffered, as well as costs and reasonabl e
attorney's fees. Entry of the proposed Final Judgnent wll
neither inpair nor assist the bringing of such actions. Under
the provisions of Section 5(a) of the Cayton Act, 15 U.S.C. §

16(a), the Judgnment has no prima facie effect in any subsequent
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| awsuits that may be brought against the defendants in this
matter.
V.

PROCEDURES AVAI LABLE FOR MODI FI CATI ON
OF THE PROPOSED JUDGVENT

As provided by the Antitrust Procedures and Penalties Act,
any person believing that the proposed Final Judgnment should be
nodi fied may submit witten coments to Mary Jean Ml tenbrey,
Chief, Cvil Task Force, U S. Departnent of Justice, Antitrust
Division, 325 7th Street, N.W, Suite 300, Washington, D.C
20530, within the 60-day period provided by the Act. These
comments, and the Departnent's responses, will be filed with the
Court and published in the Federal Register. Al coments wll
be gi ven due consideration by the Departnent of Justice, which
remains free, pursuant to a stipulation signed by the United
States and defendants, to withdraw its consent to the proposed
Judgnment at any time prior to entry. Section VII of the proposed
Fi nal Judgnment provides that the Court retains jurisdiction over
this action, and the parties may apply to the Court for any order
necessary or appropriate for nodification, interpretation, or
enforcenment of the Final Judgnent.

VI .
DETERM NATI VE MATERI ALS/ DOCUVENTS

No materials or docunents of the type described in Section
2(b) of the Antitrust Procedures and Penalties Act, 15 U S. C
816(b), were considered by the United States in fornulating the

proposed Fi nal Judgment. However, a letter, dated June 21, | 996,
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fromplaintiff's counsel to counsel for defendant KM,
acknow eging KMK' s right under current law to seek relief from
t he conpliance provisions of Section VI in the event it believes
a conflict has arisen between any request for information or
docunents under those provisions and foreign | aw, was consi dered
determ native by KMK in agreeing to the proposed Judgnent and is
attached hereto as Exhibit A
VII.
ALTERNATI VE TO THE PROPOSED FI NAL JUDGVENT

The alternative to the proposed Final Judgnent is a ful
trial on the nerits. Wile the Departnent is confident it would
succeed in such a trial, this case involves difficult issues of
| aw and fact, as well as obvious risks and costs to the United
States, and success is not certain. The Final Judgnment to which
the parties have agreed provides virtually all the relief the
government sought in its conplaint, and that relief will fully
and effectively open the markets involved to conpetition.
Dat ed: June 25, 1996

Respectful 'y subm tted,

[ s/

Thormas H. Liddle

[ s/

Scott A. Scheel e

DC Bar No. 429061

At t or neys

U. S. Departnent of Justice
Antitrust Division

325 7th Street, NW

Washi ngton, DC 20530



